IN THE UNITED STATES ARMY 
FIRST JUDICIAL CIRCUIT 



UNITED STATES OF AMERICA 



Manning, Bradley E. 

PFC, U.S. Army, 

HHC, U.S. Army Garrison, 

Joint Base Myer-Henderson Hall 

Fort My er, Virginia 22211 



v. 



RULING: Prosecution Request 
for Leave until 10 December 2012 
to Provide Detailed Plan for 
Maintaining Appellate Exhibits 



26 October 2012 



On 25 October 2012 the Government requested leave of the Court until 10 December 2012 to provide the 
Court with a detailed plan to maintain the classified appellate exhibits (AEs) that will not accompany the 
record of trial. On 5 October 2012, the Court ordered the Government to present to the Court NLT the 
article 39(a) session scheduled to begin 30 October 2012, a plan to maintain classified AEs not 
accompanying the record of trial (ROT) in one location under the custody of one custodian with a 
systematic periodic review to ensure accountability of the AEs through any appellate review. The 
Defense does not oppose. 

The Government request for leave of Court until 10 December 2012 is GRANTED. 




DENISE R. LIND 
COL, JA 

Chief Judge, 1 st Judicial Circuit 
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UNITED STATES OF AMERICA 



Manning, Bradley E. 

PFC, U.S. Army, 

HHC, U.S. Army Garrison, 

Joint Base Myer-Henderson Hall 

Fort My er, Virginia 22211 



v. 




25 October 2012 



1 . The United States requests leave of the Court until 1 December 2012 to set forth a detailed plan for 
maintaining the classified appellate exhibits (AEs) that will not accompany the record of trial. During a 
telephonic RCM 802 conference on 5 October 2012, the Court instructed the United States to present a 
plan to the Court to maintain classified AEs not accompanying the record of trial (ROT) in one location 
under the custody of one custodian with a systematic periodic review to ensure accountability of the AEs 

* 

through any appellate review. See Enclosure (email from the Court summarizing the telephonic RCM 
802 conference). 

2. The United States is in the process of completing a coordinated plan with the Clerk of Court and the 
entities owning the classified AEs not accompanying the ROT to ensure that the AEs are maintained and . 
their whereabouts systematically reviewed regardless of personnel changes. Based on the coordination 
necessary between the entities owning the AEs and with the entities maintaining the ROT, the United 
States needs additional time to finalize a plan that is detailed enough to ensure proper accountability and 
is acceptable to all interested parties. 

3. This request will not necessitate a delay in the proceedings as the continued effort to finalize a course 
of action will occur concurrently with the scheduled pretrial motions process and, in the meantime, all 
AEs will be maintained with the current points of contact and tracked by the United States. There will, 
therefore, be no prejudice to the defense. 



I certify that I served or caused to be served a true copy of the above on Mr. David Coombs, Civilian 
Defense Counsel via electronic mail, on 25 October 2012. 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 



Encl 

Court Email, dated 5 Oct 12 
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UNITED STATES OF AMERICA 

v. 

* 

Manning, Bradley E. 

PFC, U.S. Army, 

HHC, U.S. Army Garrison, 

Joint Base Myer-Henderson Hall 

Fort Myer, Virginia 22211 



Prosecution Request 
for Leave until 10 December 2012 

to Provide Detailed Plan for 
Maintaining Appellate Exhibits 

Enclosure 
25 October 2012 



From: 

To: 

Cc: 



Subject 
Date: 



Lind. Denlse R COL USARMY fUSV 
Fein. Ashden MA3 US ARMY MDW qisi 

DaYld CQQmbs; Hurlev. Thomas F MAJ USARMY fUSV r Tooman r Joshua 1 CPT USARMY OJSV MQITOW, JoPeaft' 
ttoeUtt^ USARMY USAMDW OJSV: Overqaard. Angel M CPT USARMY (USV. Whvte. 3 Hunter CPT USARMY 
fllSl; Von Elten. Alexander S fAlert CPT USARMY (USY . Ford. Arthur D Jr CW2 USARMY (USV. Williams. Patricia 
Annf fTrisha WilHams-BtiHgrVa v USARMY USAMPWrfUSY: Jefferson. Dashawn MSG USARMY fUSV. Moore. 
Katrifta R SFC USARMY (US>> Rafter. MTChael I S FC USARMY fUS^ 

5 October 2012 - telephonic rem 802 (UNCLASSIFIED) 
Friday, October 05, 2012 3:03:33 PM 



Classification: UNCLASSIFIED 
Caveats: NONE 



Counsel, 



The Court scheduled a telephonic RCM 802 session with the parties to discuss a 27 September 2012 
motion filed by the Defense that was not on the trial schedule to make any necessary scheduling 
adjustments to maintain the current trial schedule. The telephonic RCM 802 conference occurred on 5 
October 2012 at 1300. 

Present were: COL Lind, MJ; MAJ Fein, CPT Overgaard, CPT Morrow, CPT,Whjte> Government; Mr. 
Coombs, Defense V *^T * - : r - n - • V- : ^ 

♦ * • 

Both parties consented to participating in the telephonic RCM 802 conference 
The following new suspense dates were established: 

1. The Court granted the Government request for continuance to 16 October 2012 to file the joint 
chronology. 

2. The Government will file a redacted version of AE 264 (ex parte due diligence filing) with the Court 
by 12 October 2012. 

3. The Government will schedule an ex parte in camera session with the Court on 12 October 
regarding the Government's 14 September 2012 MRE 505(g) motion with respect to the FBI records. 

4. During the 29 October - 2 November 2012 article 39(a) session, the Government will present a plan 
to the Court to maintain classified AE not accompanying the ROT in one location under the custody of 
one custodian with a systematic periodic review to ensure accountability of the AE through any 
appellate review. 

This email synopsizes what occurred during the telephonic RCM 802 conference. Either party may 
supplement the court's synopsis of what occurred. 

The following issues were discussed: 

1. In its 27 September 2012 motion, the Defense moved the Court to order the Government to 
produce its speedy trial chronology in a Microsoft word or spreadsheet format and to disclose AE 264 
the Government's ex parte due diligence filing with the Court. The Government responded to the motion 
on 2 October 2012 advising the Court that the Government provided the chronology to the Defense in a 
searchable PDF format and objected to giving the Defense the chronology in a word or spreadsheet 
format because the original contains classified information and work product of the Government. The 
Government also objected to disclosing the due diligence filing to the Defense because the information 
the defense seeks is in the Government chronology, most of the information in the due diligence filing 
will be in the Government response to the Defense speedy trial motion, some of the information in the 
due diligence filing is classified and the Government does not have authority to disclose it, and some of 
the information disclosed to the Court in the due diligence filing is Government work product. 

a. Speedy Trial Chronology. The Court advised the parties that the speedy trial chronology should 
be in a format where both sides have input and should contain all of the relevant dates the parties 
agree to. The parties will use enclosure 1 to the defense speedy trial motion in word format as a 
beginning. The Government requested a continuance to file the joint speedy trial chronology until 17 
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October 2012. The Defense did not object. The Court granted the Government request for continuance 
to 16 October 2012. 

b. Due Diligence Filing Disclosure to the Defense. The Court ordered the Government to produce 
a version of the due diligence disclosure with the classified information and work product the 
Government believes should be redacted by Friday, 12 October 2012 in hardcopy to the Court. The 
Government's response to the speedy trial motion is due Wednesday, 10 October 2012. The Court will 
have the Government response to the speedy trial motion and the redacted due diligence filing and will 
rule on whether to require disclosure. 

2. Maintaining classified AE. The Government moved the Court to allow 2 agencies maintaining 
sensitive classified information that are AEs to maintain the information at the agency. The defense did 
not object. The Court advised the Government that maintaining accountability of the complete ROT to 
include all of the exhibits through appellate review, should that occur, is an overriding interest of the 
Government, Defense, and the Court. The Government will present the Court with a plan to have such 
agency information located at one location, under the custody and control of one custodian, with a 
procedure for systematic review that takes into account the PCS movement of personnel involved in the 
trial to ensure the records are accounted for. The Government will have this have information - gov't 
plan for one location, one custodian, systematic review to ensure records remain available through any 
appellate review. The Government will advise the Court of its plan with respect to such records during 
the 29 October - 2 November 2012 article 39(a) session. 

3. Speedy Trial Witnesses. The Government asked whether the 17-18 October 2012 article 39(a) 
session should be extended because the Defense maintains its request for 86 witnesses. The Defense 
maintained its request for witnesses from 63 agencies are necessary because the Government 
representations to the Court regarding ONCIX are inconsistent with the ONCIX entries in the 
Government. chronology on 13 January and 18 February 2011. The Government disagreed with that 
characterization. The Court advised the parties that the issue would be litigated at the Article 39(a) 
session and that the Article 39(a) session need not be extended because the arguments for/against 
production of most of the requested defense witnesses would be the same for the same category of 
witnesses requested - e.g. the 63 agency witnesses. Neither party disagreed. The Defense maintained 
the individual OCA witnesses would be necessary because the OCA reviews were a justification in most 
of the approved Article 32 delays. 

4. Government proposed MRE 505(g) limited disclosure: FBI file. On 14 September 2012, the 
Government moved the Court to allow limited disclosure of the redacted FBI investigative file pertaining 
to the accused. The Court advised the Government that the Court reviewed the MRE 505(g) limited 
disclosure and requires an ex parte, in camera proceeding with the Government to be recorded by a 
court reporter to address the proposed limited disclosure. The Government advised the Court that it 
would schedule the session on 12 October 2012. 
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DENISE R. LIND 

COL, JA i^^n ^ y :; , • 

Chief Judge, 1st Judicial Circuit 



